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Mr. Brad Smith, Deputy Administrator and Director 

7500 Security Blvd. 
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FRIER LEVITT 
A T T O R N E Y S A T  L A W

Re: Value-Based Care (VBC): Accounting for Medical Expenses in Medical Malpractice Awards 

Dear Deputy Administrator Smith, 

We write to request formal confirmation that "CMS set-asides" should be included in any reconciliation 

between CMS and groups participating in CMS value-based care programs ("Participants.") As you 

know, such set-asides represent dollars paid out by CMS to treat medical expenses that are later 

recouped in a medical malpractice award. 

If Participants incur this cost, we believe this money should be rightfully credited back to them. 

Otherwise, CMS would receive a windfall, and Participants a double penalty. 

Background 

Medical Expenses 

Medical expenses have been the subject of much debate throughout the history of medical professional 

liability litigation. Insurance is a major reason. 

Expenses for medical care are primarily paid by insurance companies ("Payors") as they accrue. Payors 

can be CMS, private health insurers, auto insurers, workers compensation insurers or even self-insured 

employers. Patients pay a small percentage of these costs (although co-pays, deductibles and co

insurance can be expensive.) 

Medical malpractice awards are typically paid by medical professional liability insurers (MPLls). 

The "damages" that make up a medical malpractice award take several forms, often categorized as 

either "economic" or "non-economic." 

Non-economic damages include pain and suffering, loss of consortium and loss of companionship. 

Economic damages include loss of wages and medical expenses - both past and future. 

Allocating the medical expense portion of damages (for non-CMS beneficiaries) falls under the collateral 

source rule. 

Collateral Source Rule (CSR) 





Second, because Participants fund the medical malpractice insurance, which pays back the medical 

expenses. Withholding the money from Participants creates an inadvertent "double penalty." 

Groups should not have to pay twice for the same expense merely because they participate in a CMS 

VBC program. 

Example: Oncology practice participating in OCM {"Participant") treats a patient with 

stage-2 breast cancer. The adjusted target price (reimbursement) is $30,000. Due to 

complications, the total cost of care is $150,000. Participant loses $120,000 on this 

patient due to $150,000 treatment cost. ($150,000) + $30,000 reimbursement= 

($120,000). 

The patient then sues Participant for medical malpractice and is awarded $500,000, 

$150,000 of which is for past medical expenses. CMS is reimbursed that $150,000 {CMS 

"set aside"). Participant loses $500,000 (either directly or through med ma/ insurance 

premiums), which includes ($150,000) for past medical expenses. 

Double Penalty for Value-Based Care Participation: 

1. Care cost charged to Participant via OCM: ($120,000).

2. Award amount for same care costs attributed to Participant ($150,000).

Total charge on $150,000 in medical care = ($280,000).

Remedy: CMS reconciliation. CMS credits $120,000 recoupment to Participant. Final 

Accounting: Participant cost on $150,000 in medical expense = $150,000. 

CMS can ensure that groups are not doubly penalized for taking risk under its VBC programs. 

CMS can help groups better manage their risks globally and in turn further embrace new VBC 

programs through proper accounting and reconciliation. 

Respectfully, we request confirmation that - if a medical professional liability award includes 

medical expenses covered by CMS, but incurred by a medical group as a result of its 

participation in a value-based care program, the group will be reimbursed in proportion to its 

expenditure. 

We appreciate your attention to this matter and welcome the opportunity to discuss the issue in greater 

detail. 

Thank you, 

Brian S. Kern, Esq. 

CEO, Deep Risk Management LLC

Of Counsel, Frier & Levitt, LLC 


